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 1.  TIME:  8:30   CASE#: MSC14-01376 
CASE NAME: ROMO VS. THE PEASANT & THE PEA 
SPECIAL SET HEARING ON: FINAL APPROVAL HEARING SET BY COURT 
* TENTATIVE RULING: * 
 
The parties are to appear. 

  

  
 2.  TIME:  8:30   CASE#: MSC15-00829 
CASE NAME: MELLO VS. MAGGANAS 
HEARING ON MOTION TO/FOR CLASS CERTIFICATION;APPOINTMENT OF 
CLASS REP;CLASS FILED BY GARY MELLO 
* TENTATIVE RULING: * 
 
Plaintiff Gary Mello (“Plaintiff” or “Mello”) has filed a Motion for Class Certification (the “Motion”) 

in which he seeks to certify a class of “tenants who resided, and then moved out from, the 

Subject Premises from May 8, 2011 through May 8, 2015, or since, and who did not have their 

security deposits returned or an itemized statement reflecting charges against their security 

deposits given or sent to them no later than 21 days following their move-out.” Motion at 3:15-

18. The Motion is opposed by Defendant Athan Magganas and Defendant Maxaco, LLC 

(collectively, “Defendants”).  

The motion was previously scheduled for hearing on August 17, 2017 (which the Court sua 

sponte moved to August 18, 2017 and the parties later continued to September 7, 2017) and a 

tentative ruling issued on August 16, 2017. The Plaintiff filed a Supplemental Brief in response 

to the questions the Court raised in its tentative on August 29, 2017. 

Request for Judicial Notice 

Defendants request judicial notice of several unlawful detainer dockets from Contra Costa 

County Superior Court. The Request is opposed. The Request is granted. Evid. Code §§ 452, 

453. 

Legal Standard 

Code of Civil Procedure section 382 authorizes class action suits in California “when the 
question is one of a common or general interest, of many persons, or when the parties 
are numerous, and it is impracticable to bring them all before the court . . . .” Code Civ. 
Proc. § 382. 

The proper legal criterion for deciding whether to certify a class under § 382 is whether 
Plaintiff has established by a preponderance of the evidence that a class action is 
superior to alternative means for a fair and efficient adjudication of the litigation. Sav-On 
Drug Stores, Inc. v. Super. Ct. (2004) 34 Cal.4th 319, 332. The certification question is 
essentially a procedural one that does not ask whether an action is legally or factually 
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meritorious. Id. at 326; Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 439-40. 

The party seeking class certification under CCP § 382 has the burden of establishing (1) 
the existence of an ascertainable class, (2) a well-defined community of interest among 
the class members, and (3) that substantial benefit to litigants and the court would result 
from class certification. See, e.g., City of San Jose v. Super. Ct. (1974) 12 Cal.3d 447, 
458. The Court must “carefully weigh respective benefits and burdens and to allow 
maintenance of the class action only where substantial benefits accrue both to litigants 
and the courts.” Aguiar v. Cintas Corp. No. 2 (2006) 144 Cal.App.4th 121, 133 (“Cintas 
Corp. No. 2”). The Court should evaluate (1) the interest of each putative class member 
in controlling his or her case personally; (2) the potential difficulties in managing a class 
action; (3) the nature and extent of already pending litigation by individual class 
members involving the same controversy; and (4) desirability of consolidating all claims 
in a single action before one court. Id. 

Ascertainability 

Whether a class is “ascertainable” within the meaning of Code of Civil Procedure § 382 
is determined by examining (a) the class definition; (b) the size of the class; and (c) the 
means available for identifying class members. Reyes v. San Diego County Bd. of 
Supervisors (1987) 196 Cal.App.3d 1263, 1271. Although the class must be 
ascertainable, in many cases its members need not be identified to bind them by a class 
action judgment. See Lazar v. Hertz Corp. (1983) 143 Cal.App.3d 128, 138 (all persons 
who rented a car from Hertz in California during a 4-year period held an ascertainable 
class). 

The class definition: The class definition should identify a group of unnamed plaintiffs by 
objectively describing a set of common characteristics sufficient to allow a member of 
that group to identify himself or herself as having a right to recover based on that 
description. Lee v. Dynamex, Inc. (2008) 166 Cal.App.4th 1325, 1334. 

In this case, Plaintiff proposes a single class defined as “tenants who resided, and then 
moved out from, the Subject Premises from May 8, 2011 through May 8, 2015, or since, 
and who did not have their security deposits returned or an itemized statement reflecting 
charges against their security deposits given or sent to them no later than 21 days 
following their move-out.” Motion at 3:15-18. This definition would appear to be precise 
and objective.  

The size of the class: The numerosity requirement is satisfied where the class members 
are so numerous that it is impracticable to bring them all before the Court. CCP § 382. 
That does not appear to be the case here. 

Plaintiff expressly identifies only thirteen putative class members. Lavine Decl. at ¶ 6. 
This list is based on Defendant Magganas’ responses to Special Interrogatory No. 1; he 
testified that this list was “complied from memory.” Id. However, Defendants’ RJN 
appears to indicate that at least six of the thirteen identified putative class members had 
unlawful detainer actions filed against them by Defendant Maxaco LLC. Furthermore, 
two of the putative class members are deceased (Opp at 5:18-19) and there is no 
information as to whether they have open estates. That could leave only five class 
members. Five is not “numerous” for these purposes. 
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The means available for identifying class members: Plaintiff states in his Motion that 
“[w]ritten and oral discovery seeking to identify additional eligible class members is 
ongoing.” Motion at 3:7-8. Plaintiff specifically suggest bank records “documenting the 
retention and disbursement of security deposits.” Motion at 4:16-17. Plaintiff’s 
Supplemental Brief does not provide any additional detail with respect to this issue.  
Normally, facts supporting ascertainability are found in pre-certification discovery. Here, 
Plaintiff has not undertaken to do that. Instead, Plaintiff proposes taking discovery on 
these matters after certification. That is putting the horse behind the cart. Ascertainability 
(including numerosity and identifiability) are issues to be considered in deciding whether 
to certify a class. 

Defendants do not materially dispute that bank records would identify tenants that paid a 
security deposit, instead they move directly to their argument that individual assessment 
would be required to determine whether said tenant was entitled to the return of their 
security deposit (Opposition at 4:12-18) and argue that there are not enough class 
members to meet the numerosity requirement (Opposition at 5:17-22). As to the first, in 
light of the evidence regarding bad faith violation of Civil Code § 1950.5(l), it is not clear 
that Defendants would be entitled to a set off. See “Well-Defined Community of Interest” 
discussion, further below. 

Well-Defined Community of Interest 

The community of interest requirement embodies three factors: (1) predominant common 
questions of law or fact; (2) class representatives with claims or defenses typical of the 
class; and (3) class representatives who can adequately represent the class. Richmond 
v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 470.  

Predominance of common questions: Each class member must not be required to litigate 
individually numerous and substantial questions to determine his or her right to recover; 
and the issues which may be jointly tried, when compared with those requiring separate 
adjudication, must be sufficiently numerous and substantial to make the class action 
advantageous to the judicial process and the litigants. Washington Mut. Bank, FA v. 
Super. Ct. (2001) 24 Cal.4th 906, 913-14. 

To determine the predominance question, the Court must consider whether “the theory 
of recovery advanced by the plaintiff is likely to prove amenable to class treatment.” 
Jaimez v. DAIOHS, USA (2010) 181 Cal.App.4th 1286, 1298. The Court must “examine 
the plaintiff’s theory of recovery” and “assess the nature of the legal and factual disputes 
likely to be presented.” Brinker Restaurant Corp. v. Super. Ct. (2012) 53 Cal.4th 1004, 
1025. “The affirmative defenses of the defendant must also be considered, because a 
defendant may defeat class certification by showing that an affirmative defense would 
raise issues specific to each potential class member and that the issues presented by 
that defense predominate over common issues.” Knapp v. AT&T Wireless Services, Inc. 
(2011) 195 Cal.App.4th 932, 941 (quoting Walsh v. IKON Office Solutions, Inc. (2007) 
148 Cal.App.4th 1440, 1450 (“IKON”)) (internal quotation marks omitted). 

Here, it appears to be Plaintiff’s theory that Defendants “negligently and/or intentionally 
violated California Civil Code section 1950.5 by failing and/or refusing to return security 
deposits received from tenants of the Subject Premises following the termination of their 
tenancies.” FAC at 2:5-7. Plaintiff also argues that this was Defendants’ “consistent 
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policy.” FAC at ¶ 5. Plaintiff further alleges that the Defendants “engaged in a course of 
business conduct designed and intended to violate the Civil Code Section 1950.5(g) by 
negligently and/or intentionally failing and/or refusing to return security deposits to 
tenants following the tenants’ vacating the Subject Premises.” FAC at ¶ 6.  

Subsection (l) of § 1950.5 reads: 

The bad faith claim or retention by a landlord or the landlord’s successors in 
interest of the security or any portion thereof in violation of this section, or the bad 
faith demand of replacement security in violation of subdivision (j), may subject 
the landlord or the landlord’s successors in interest to statutory damages of up to 
twice the amount of the security, in addition to actual damages. The court may 
award damages for bad faith whenever the facts warrant that award, regardless 
of whether the injured party has specifically requested relief. In an action under 
this section, the landlord or the landlord’s successors in interest shall have the 
burden of proof as to the reasonableness of the amounts claimed or the authority 
pursuant to this section to demand additional security deposits. 

It is true that a landlord who has in good faith failed to return a security deposit as 
required by § 1950.5 can nonetheless recover damages for unpaid rent, repairs, and 
cleaning in a subsequent judicial proceeding. See Granberry v. Islay Investments (1995) 
9 Cal.4th 738, 741. But Plaintiff’s theory of the case is that the landlord acted in bad 
faith.   

Most important, Plaintiff has introduced evidence that, if believed, would appear to 
determine bad faith liability on a class-wide basis for at least a portion of the class 
period. The declaration of Ken Nay in support of Plaintiff’s Motion for Class Certification 
supports Plaintiff’s theory that Defendants engaged in a pattern and practice of failing to 
provide either an itemized statement or the whole of the security deposit in bad faith. 
Ken Nay testifies that in his capacity as residential apartment complex manager for the 
Subject Premises (from on or around 2003 to on or around July 2014) that “none of the 
tenants received an itemization of deductions from their security deposits after the[y] 
moved out.” Nay Decl. at ¶ 5. He further testified that he never prepared such an 
itemization and that he never saw an itemization of this type prepared. Id. Mr. Nay also 
testified to a policy of Defendants not to refund deposits at all: “Mr. Maggans strictly 
instruct[ed] me that we were not going to return tenants deposits, because he needed to 
collect more money than just the rents from the building.” Id. at ¶ 6. If this is Plaintiff’s 
theory of the case, i.e. that there was a policy of never returning security deposits 
regardless of the circumstances, that would present a common issue. 

However Plaintiff has not adduced evidence, nor has he described in his Supplemental 
Brief, how he intends to demonstrate a pattern and practice on the part of the 
Defendants outside of Mr. Nay’s tenure as resident manager of the Subject Premises. If 
Plaintiff has a secondary theory of the case that requires individualized proof to establish 
liability, that is troubling. 

Typicality of Mello’s Claim: In many ways, Mr. Mello would appear to be typical of the 
class: he rented an apartment at the Subject Premises and sought the return of his 
deposit at the time of his move-out but did not receive it. Mello Decl. at ¶ 2. Neither did 
he receive an itemization or accounting of any damages applied against his security 
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deposit. Id. He testifies that Mr. Nay told him that the owners did not return security 
deposits. Id. This is consistent with Mr. Nay’s Declaration in support of the Motion.  

Adequacy of Representation: To meet the adequacy requirement, Mello must be 
capable, through qualified counsel, of vigorously and tenaciously protecting the interests 
of the class members. Simons v. Horowitz (1984) 151 Cal.App.3d 834, 846. The Motion 
contends Mello is an adequate representative. The declaration supports that. See Mello 
Decl. Defendants argue that Mello cannot adequately represent the class because “the 
merits of each purported class member’s claim will turn on Defendants’ alleged conduct 
toward that particular class member.” Opp. at 8:10-11. That does not address adequacy; 
rather it goes to typicality and the presence of common issues. Plaintiff has met his 
burden on adequacy of representation. 

Substantial Benefit to Litigants and the Court 

Ultimately, Plaintiff’s Supplemental Briefing in Response to Tentative Ruling does not 
demonstrate how class certification would substantially benefit both the litigants and the 
court. See Cintas Corp. No. 2, supra. Plaintiff has not come forward with a trial plan that 
adequately addresses the questions the Court posed in its tentative ruling for the prior 
hearing, including how Plaintiff proposes to identify eligible class members to meet the 
numerosity requirement and how Plaintiff proposes to establish Defendants’ pattern and 
practice of failing to provide proper documentation or refund deposits after on or about 
September 2014. In this regard, Plaintiff has not met his burden on class certification. 

In addition, there is a question of whether there are substantial benefits to proceeding as 
a class action. If the theory is that defendant had a practice and policy of never returning 
security deposits, could that be proved by litigating a single case in the ordinary fashion 
– and then use the result to collaterally estop defendant from re-litigating that issue?  

For all these reasons, the motion is denied without prejudice. Plaintiff is granted six 
months to conduct additional discovery and adduce evidence of both a numerous class 
and a pattern and practice on the part of the Defendants that would support a conclusion 
that the Defendants regularly violated the security deposit laws in bad faith.   

If Plaintiff believes he can carry his burden on all the class certification factors, he may 
re-notice this motion to be heard on or before April 19, 2018. Plaintiff must then address 
all of the concerns raised in this and the prior tentative ruling. If he does not re-notice the 
motion for a hearing by that date, then defendants may submit a proposed form of order 
denying the motion for class certification. 
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 3.  TIME:  8:30   CASE#: MSC17-00376 
CASE NAME: RODRIGUEZ VS. FITNESS EVOLUTIO 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of RODRIGUEZ FILED 
BY OM FITNESS, LLC, PLEASANTON FITNESS, LLC 
* TENTATIVE RULING: * 
 
The Court has reviewed the declaration of Mr. Fine submitted with the demurrer. Mr. Fine says 
that on March 23, 2017, he sent a letter to plaintiff’s counsel to meet and confer. In the first 
instance, that letter was sent in connection with Ms. Rodriguez’s initial complaint, and not the 
now operative First Amended Complaint.  
 
In addition, Code of Civil Procedure (“CCP”) § 430.41 requires the parties to meet and confer in-
person or by telephone, and the demurring party to file a declaration confirming as much. Mr. 
Fine’s declaration does not indicate that the parties met and conferred in-person or by 
telephone. Neither the Court nor the parties is free to ignore the requirements of the statute.  
 
Accordingly, the demurrer is continued to October 12, 2017, at 8:30 a.m. in Department 17 to 
permit the parties an opportunity to comply with CCP § 430.41. On or before October 2, 2017, 
Fitness Evolution shall submit a declaration of counsel indicating that a code compliant meet 
and confer was had. The declaration also shall specifically indicate which portions of the 
demurrer remain at issue, and which portions of the demurrer, if any, were resolved during the 
meet and confer process. 
  

  

 4.  TIME:  8:30   CASE#: MSC17-00482 
CASE NAME: BOOKER VS. J C PENNEY 
HEARING ON PETITION TO/FOR COMPEL ARBITRATION AND STAY COURT 
PROCEEDING FILED BY J.C. PENNEY CORPORATION, INC., TEPHANIE 
* TENTATIVE RULING: * 
 
Booker does not oppose the petition, except to note that her sixth cause of action alleges a 
violation of the PAGA (Labor Code §§ 2698 et seq.), and that a PAGA claim cannot be ordered 
to arbitration. 
 
In its reply, JC Penney contends that Booker’s PAGA cause of action has no merit, and that it 
was added to this case solely as a means of forum shopping. In the first instance, if JC Penney 
wished to challenge the pleadings, then a petition to compel arbitration was not the proper 
method of doing so. A demurrer or motion to strike needed to be brought. JC Penney has not 
brought a demurrer or made a motion to strike, and so the Court does not here concern itself 
with the merit of Booker’s PAGA claim. Betancourt v. Prudential Overall Supply (2017) 9 
Cal.App.5th 439, 445-446. In any event, the Court cannot compel Booker to arbitrate her PAGA 
claim.  
 
The California Supreme Court was clear in Iskankian v. CLS Transportation Los Angeles, LLC 
(2014) 59 Cal.4th 348, saying: “[s]imply put, a PAGA claim lies outside the FAA’s coverage 
because it is not a dispute between an employer and an employee arising out of their 
contractual relationship. It is a dispute between an employer and the state.” Id. at p. 386. See 
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also Betancourt, supra, 9 Cal.App.5th at p. 447 (rejecting the argument that Iskanian did not 
hold PAGA claims to be per se exempt from arbitration); Williams v. Super. Ct. (2015) 237 
Cal.App.4th 642, 659 (no portion of representative PAGA claim can be compelled to arbitration). 
 
The reply brief makes only passing mention of Iskanian, and cites a litany of federal authority for 
the general proposition that the Court can compel Booker to arbitrate her PAGA claim. Those 
cases, while interesting, are not controlling authority. The Court is bound to follow Iskanian, 
Williams, and Betancourt. 
 
Accordingly, the petition is granted in part and denied in part. This case is ordered to arbitration, 
with the exception of Booker’s PAGA claim. That claim is severed and will remain in this forum. 
 
The Court sets a case management conference for 8:30 a.m. on October 12, 2017, at which 
time the parties shall update the Court on the status of the arbitration and be prepared to 
discuss litigating the PAGA claim. 

  

 5.  TIME:  8:30   CASE#: MSC17-01044 
CASE NAME: JAMES VS SHEA HOMES 
HEARING ON MOTION TO/FOR DISMISS ACTON, OR COMPEL COMPLAINCE 
WITH ADR FILED BY SHEA HOMES LIMITED PARTNERSHIP, 
* TENTATIVE RULING: * 
 

As a preliminary matter, the Court orders this case to e-filing. Nothing is to be paper-filed after 
September 7, 2017. The parties shall contact File & Serve Xpress, the Court’s e-filing service 
provider, and make all necessary arrangements. The Court will send out its standard e-filing 
order in the near future. The parties, including any administrative staff who will actually perform 
e-filing tasks, are urged to review the e-filing order carefully. The Court particularly draws the 
parties’ attention to the procedure for submitting orders to the Court for review and signature. 

At the August 29, 2017 CMC, the parties indicated that they would meet and confer in advance 
of the hearing on this motion. However, the Court has not been advised that the parties have 
reached any sort of agreement, so it rules on the motion on its merits. 

Defendant Shea Homes LP (“Shea”) has brought a motion to dismiss this action, or in the 
alternative, compel compliance with the ADR procedures set forth in the relevant contract 
documents (the “Motion”). The Motion is opposed by plaintiffs Akila James et al (“Plaintiffs”). 

The Motion is denied without prejudice. 

The formal claim process (as set forth in the documents attached to Ms. Wilson’s declaration as 
Exhibit J; the Court collectively refers to these as the “ADR procedures”) contemplates a specific 
sequence of events: 

First, Plaintiffs provide a notice of claim that provides “sufficient detail to enable [Shea] to 
determine the location, nature and extent of each Alleged Violation.” (Ex. 6 to Master 
Declaration for Title 7 & Dispute Resolution for Summer Lake, III.B.3, p. 2.)  

Second, Shea may inspect and test each of the Alleged Violations. (Ex. 6, IV.B, p. 2.) 
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Third, Shea pays for a JAMS mediator, who conducts a four-hour mediation. (Ex. 6, IV.A., p. 2.) 

If these steps do not resolve the dispute, then, and only then, do the parties move on to the 
Binding Dispute Resolution Process set forth in Exhibit 7 to the Master Declaration for Title 7 & 
Dispute Resolution for Summer Lake. (Ex. 7, I.B.2, p. 3; III.A, p. 5.) Assuming the parties have 
complied with the ADR procedures, then a binding arbitration is had. (Ex. 7, IV.A, p. 6.) 

In this case, ten (10) homes are at issue. With respect to the Kuykendall and the Gilreath 
homes, the parties agree that the notice of claim provided by Plaintiffs is satisfactory; the Court 
agrees that the information provided is sufficient. 

With respect to the remaining eight (8) homes, the parties do not agree on the sufficiency of the 
notice provided. 

The Court has reviewed the initial notice of claim provided by Plaintiffs’ counsel (Exhibits 4-5 to 
Mr. Stewart’s Declaration submitted in support of Plaintiffs’ opposition). The Court finds it does 
not comply with the requirements found in the ADR procedures. In essence, it says everything is 
wrong with everything.  

The purpose of requiring a notice of claim that provides “sufficient detail to enable [Shea] to 
determine the location, nature and extent of each Alleged Violation” appears to the Court to be 
to allow Shea to inspect and/or test the specific components and/or locations Plaintiffs say are 
causing problems in their homes. That purpose is not served by Exhibits 4-5 to Mr. Stewart’s 
Declaration. 

Plaintiffs’ position appears to be that because they have repeatedly offered their homes for 
inspection, the notice is sufficient. The Court rejects this contention. Inspections are only 
contemplated after a satisfactory notice of claim has been sent. And inspections can only 
proceed meaningfully if Shea and its agents know what to inspect, where to inspect it, and why 
they are inspecting it (i.e., the location, nature, and extent of the claimed defect). 

For now, the age of the case and its history to date do not warrant the Court exercising its 
discretion to dismiss this matter under Code of Civil Procedure § 583.150 et seq. Therefore, the 
motion is denied without prejudice. However, the Court’s view of what is appropriate under the 
circumstances might change with the passage of time. See CCP § 583.410(a). Therefore, Shea 
may renew the motion for dismissal if Plaintiffs do not comply with the ADR procedures (i.e., 
present a satisfactory notice of claim, permit inspections/testing, and cooperate in completing 
mediation) on or before January 31, 2018. The Court explicitly cautions the parties against delay 
or obstruction in completing the process.  

The Court sets this matter for a case management conference at 8:30 a.m. on February 7, 
2018. On or before February 2, 2018, the parties are to file a joint case management conference 
statement (a manuscript CMC statement; do not use the Judicial Council form). That CMC 
statement shall specifically identify each of the ten homes by homeowner and address, and 
describe the status of each, including whether (i) a further notice of claim has been provided, (ii) 
inspections and testing are complete, (iii) mediation is complete, and (iv) the home is ready for 
arbitration. The parties may provide any other details they deem necessary. The joint CMC 
statement also shall lay out each party’s position on whether a renewed hearing on the motion 
to dismiss is necessary. If the parties agree that all the homes are ready for arbitration, they 
shall show cause why this case should not be dismissed. 
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 6.  TIME:  8:30   CASE#: MSL15-03467 
CASE NAME: COMENITY BANK VS. GONZALEZ 
HEARING ON MOTION TO/FOR ORDER VACATING ENTRY OF DISMISSAL FILED 
BY COMENITY BANK 
* TENTATIVE RULING: * 
 
The motion vacating entry of dismissal is granted, with the following additional provisos: The 
default of defendant Cecilia Gonzalez is set aside.  Plaintiff shall submit a proposed form of 
Order to the Court.  Defendant shall have 30 days from notice of entry of that Order to file and 
serve a response to the Complaint. 
 

  

 7.  TIME:  8:30   CASE#: MSL16-00050 
CASE NAME: RHONE VS MENDEZ/MENDEZ 
HEARING ON MOTION TO/FOR COMPEL THE PLTF'S WRITTEN DISCOVERY 
ANSWERS FILED BY JASMINE MENDEZ, JAVIER MENDEZ 
* TENTATIVE RULING: * 
 
Dropped from calendar at the request of the moving party. 

  

 8.  TIME:  8:30   CASE#: MSL16-00088 
CASE NAME: ARROWOOD VS. BASI 
HEARING ON MOTION TO/FOR ORDER SETTING ASIDE DISMISSAL FILED BY 
ARROWOOD INDEMNITY COMPAY 
* TENTATIVE RULING: * 
 
The motion vacating entry of dismissal is granted, with the following additional provisos: The 
default of defendant Sukhjit Basi is set aside.  Plaintiff shall submit a proposed form of Order to 
the Court.  Defendant shall have 30 days from notice of entry of that Oorder to file and serve a 
response to the Complaint.   
 

  

 9.  TIME:  8:30   CASE#: MSL16-03953 
CASE NAME: CAPITAL ONE VS BURCH 
HEARING ON MOTION TO/FOR DISMISS W/PREJ THE COMPLAINT FILED BY 
MICHELE BURCH 
* TENTATIVE RULING: * 
 
The motion is denied.  Defendant was granted an extension of time to oppose plaintiff’s motion 
for summary judgment and still filed no opposition.  In its summary judgment papers, plaintiff 
exhibited sufficient evidence of defendant’s use of the credit card in question to support the 
grant of judgment. 
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Defendant’s motion to dismiss is untimely.  More important, defendant does not deny that she 
incurred the charges on the credit card.  She simply asserts that plaintiff failed to provide her 
certain information.  But plaintiff did provide sufficient information with its motion for summary 
judgment to establish its claim.  It would not be in the interest of justice to dismiss this case. 
 

  

10.  TIME:  8:30   CASE#: MSL17-00403 
CASE NAME: SECOND ROUND VS GIAMBONA 
HEARING ON MOTION TO/FOR COMPEL ANSWERS, WITHOUT OBJECTIONS, TO 
FORM FILED BY MICHAEL GIAMBONA 
* TENTATIVE RULING: * 
 
This hearing has been vacated at the request of the moving party. 

  

 
 

 


